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Landiord and Tenant Board

Reasons to Interim Order TNT-02072 issued on November 20, 2009, ag amended on
November 24, 2009 by Syivia Watson.

The Tenants applied for an order determining that Goldshatz And Company, Jonah S Turk
Edward Todorowsky, Mary Todorowsky, and Glen Echo Park In¢ 1089942 Ont Ltd (the

‘Landiords’), or the Landiord's agents harassed, obstructed. coerced, threatened or interfored with -
them, altered the locking system on a door glving entry to the rantal unit or residential complex
without glving them replacement keys, substantially interfarad with the reasonable enjoymant of

the rental unit or residential complex by the Tenants or by a member of their household and
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withheld or delibarately interfered with the reasonable supply of a vital service, care service, or
food that the Landlord ls obiigated.to supply under the teanancy agreemant.

This application was heard in Toronto on November 12, 2009, and In Newmarket on November
18. 2008.

Ihe November 12, 2000 Henrling

On November 12, 2009, K. Carnie ('KC") of the law firm of Cohen Highley LLP appeamd on
behalf of Glen Echo Park inc. ('GEP!), EdwarWQdorowsky (*€T"), and Mary Todorowsky (‘MT").

%’dnnah 8. Turk ('USTY), the presidant of Goldshatz and Company (‘'GC'") attended the haaring on

November 12, 2009 as did the Tanants.

At the November 12, 2009 hearing, KC requested an adjournment of the matter until after the
review and appeals of the October 2, 2008 order In file numbers TNT-02017, TNT-02010, TNT-
02024, TNT-02049 and TNT-02061 (‘the October 2 order') have bean disposed of.

The Tenants opposed the adjournment on the grounds that they would suffer sericus prejudics If -
the mattar ware adjournad barause vital services have been denled and removed, rendering thair
homes virtually unusabla. ‘

KC advised that sha was not retained or instructed to deal with the Tenants application other thary
to requast an adjournment. JST advised that if conditions wera to be made part of an
adjournment he needed time to engage legal counsel. KC advised that she could not act for JAT
or GC hecause, although her law firm Is engaged by JST, GEP!, MT and ET for purposes of the
raview and appeals of the October 2 order, it wouid be a conflict of interast for her to represarnt
JST as well as GEP!, MT and ET on these applications. ) b

The matter was adjourned to be heard in Newmarket on November 18, 2009 in order to enable. -

JST to retain counsel to address what, If any, conditions should be made part of an order
adjourning thess appiications. '

T ri

At the November 18, 2009 hearing, J. Hoffar ('\JH') of the law firm Cohan Highley LLP appeamti
on bahaif of all Landlords.

JST and ET were present at the hearing as ware the Tenants In these applications.

- JH requested that | recuse myself from hearing thesa applications. 1 declinad to do so.
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The hearing procaeded on the question of what conditions, it any, should be made part of an
ordar adjourning these applications.

Because of the urgency of thesa applications, | lasued the intarlm order, with reasons to fﬂllw..

Reasonable rehension

At the Novemnber 18, 2009 hearing, JH, solicitor tor all of the Landlords requested that | racuse
myself from hearing these applications on the grounds of a reasonabile apprehension of bias
because | made the declsion in the Qctober 2 order, which Is under review and appeal, JH
offerod no case law or furthar argument in support of the assertion that a reasonable
apprehension of blas axists bacause | made the October 2 order.

| deciined to racuse myself.

A simiiar situation was considerad by the Ontario Superior Court of Justice, Divisionat Court#y the
case of Khalter v Ontarlo (Labour Relations Board) [2009] O.J. no. 3190, 252 0.A.C.281. In that
casa, an applicant sought Judiclal review of two decisions of the Ontario Labour Relations Board -
macde by Vice-Chalr Kelty Waddingham, alleging that thera was a reasonable apprehension of
bias because the Vice-Chalr had rajected six earller complaints that the applicant had made ina
rolated matter. The appiicant had asked the Chalr of the Board o raplace the Vme-Ghalr :
Tha Cour rajected this ground of review saying:

“The Board was not obliged 10 respond to the applicant's request that anothar Vice-Chair be -
assigned to hear his complaints, A dacision maker Is not disqualifled simply by virtue of a pay -
having made negative allegations against her. Nor should a iitigant be permitied to disquality jn -
adjudicator who has ruied agalnst him simpiy by making complaints against her. Indeed, It wis
reasonable of the Board 10 assign the same adjudicator to cases invoiving similar facts and the
sama partles. The Board could reasonably conclude It would be inappropriate to gramt the rmuwt
for another declsion-maker, thus aliowing the applicant to “shop” for an adjudicator ®

The tact that | made a determination of law in an earllar decision which did not favour the
Landlords does not demonstrate bias nor would a reasonable person, Informed of all the
clreumstances and viewing the matter realistically and practically, conclude that there 1s a
reasonable apprehension of blas against the Landlord on my part,

Desplte his colleague, KC's request at the November 12 hearing that these applications be
adjourned, JH submitted that the applications should be stayed and no interim order made.
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he Octaber 2 ordar has been

la submiaslan was based on the proposition that, bacause

:t‘;;ed,bt:\at atay should extend to these applications. He was not able to prociur:a am:El au&hgﬁ
{or that proposition, and there is nothing in the relevant legislation suggesting _hat a vﬂiet' :
order acts as a stay of other, separate applications, whether by the same or differant partigs,

JH further submitted that, at tha September 28, 2009 pea_ring,_wh!ch ragultad in the Gcto?er 2
order, | had not been provided with a case which, in hig view, is dispositive of the |sg.iuet r?a "
whether or not the Fesidential Tenancies Act, 2008 (‘the Act) applies to the pamﬁ‘s ga e s
applications. it was his position that the case of Gfary Matthews atalv. Algom: L:;n iy "
Court File No. DV-770/07 so conclusively determines that issue in favour of the L. ’t‘l g

these applications, that an interim order ought not to be made because the Act clearty doas not

apply to the leases in these applications.

Having reviewed the Matthews case, | do not accept JH's submisslon. In that case thslcuurt
agreed with the Member's determination that the Act did not apply because the camp sites in
issue were used and intended for use as recraational property, not as rasidential property. The
facts of that case are vastly diffarent than this case. There, the camp sites constituted 1% of a
150,000 acre wilderness. The'laases provided that the use of the lands was for recraationpl
purposes anly and that the mutual express intent of the parties was that Residential Tenanine
legislation did not apply. None of the services and facilities referred to in 5. 161 of the Act, Wi:h
as garbage disposal, snow plowing, road maintenance and infrastructure maintenance warny
provided by the Landiord, nor could they reasonably be provided In the wilderness where the
camp sites were scalterad over a vast area, and access to the camp sites was only by all twrrain
vehicia or boat. Indeed the Tenants requested that the Landlord be exempted from the
requirement to provide those services and facilitlas. it should aiso be noted that this case ia
under appeal o the Court of Appaal.

The facts in these applications are that the Tenant's hormas are locatad In relatively close
proximity to one another and to the main lodge/complex where many of the faciiities and services
forming part of the land l[ease community are located. The Landiord has provided, for many.
decades, the sarvices and facilities required by the Act. Thare was neftheér the intention nor the
practice that the homes would be used only for recreational purposes. They are used year-round
and in some cases are the only homes that the Tenants have in Canada. These “snowbirds”
spend tha summer In Canada n their homa at GEP and tha winter in Flotlda In simHiar
accommodations. Tenants have lived In these homes In accordance with their own
clrcumstances and schedules, which varled from time to time. Thera wera no rastrictions on
when or to what extent the homes would be occupled by the Tenants.

There is nothing in the Act that fequires a tenant to live in thelr home 365 days a year In ortier far
the Act o apply. Nor is there anything in the Act suggesting that the Act will apply to only one
rental unit per parson. If the Act were Interpreted In this way, a businoss parson with a ranted
'pled a terre' In Toronto and a rental unit in Niagara-on-the-Lake would be surprised to find that -

the provislons of the Act may apply to only one or neither of his or her residences.
Reasons Page 4 of &



Oriwi

Landiord
@ and , Flie Numbers TNT-02072-IN

Board ‘ . TNT-02088-IN
' TNT-021 084N

TNT-02000-IN

TNT-02081+IN

TNT-02008-IN

As JH pointed out in an e-mall to ane of the Tanants in mid-September 2000, each caae of
determining whether the Act apphes to land leases will lum on Its own facts, The facis in thess
appiications supports the conclusion that the Act applies.

The Facts

The evidence concerning the services and facilities at GEP both before ard after October 2000 is
uncontroverted. Both ET, the owner and operator of GEP from approximately 1955 until October
2009, and JST, tha owner or owner's representative since Qctober 2009 were present at the
hearing of Novembar 18, 2009 and did not dispute the evidence given by the Tenants in this
regard. JH did not crosg-examine the Tenants or raise any objection to the facts, other than to
submit that the Tenants could be compensated in monay for the servicas and facilities that had
baen removed. ‘ .

Maintaining the Status Quo

JH submitted that no interim arder should be issued, and that the Tenants could be mmmw
in money for the services and faclitities removed from them, should they ultimately nuccgod int the
appeals of the October 2 order Initiated by the Landlords, and the hearing of thase applications. .

JH submitted that tha Divisional Court case of First Ontario Reatty Corporation Ltd. V Liangn
Deng, Guizhl He, Dustin Yang, Janny Yang and Ye Yang, Court File No. 151/08 supports thiy
position.

The fundamaental issue in that case was whether infill lands, formerly used by Tenants for walking
and sitting, but taken by the Landlord to construct infill housing, constituted a commaon
recreational facility within the definition of sarvicas and facilities found in . 1 of the Tenant
Protection Act, 1997. The Court found that the Infill lands were not a common recreational
facllity.

The services at issue in these applications go to the very ability of the Tenants to reside in their
homes. Without a supply of propane, the Tenants depandant on this fue! source cannot cook,
refrigarate food, heat or light thetr homes. Simitarly those Tenants who paid the Landiord for the

“supply of electricity to thelr hornas requilre it to live there. If the roads are not maintained and

plowad as they have been for decades, accessibility to the Tenants homes is compromised. ¥
appropriate garbage disposal is not restored there Is the risk of liiness or animal infestation. ¥
access to the running water, showers and tollets In the main house Is not given, the Tenants sre.

not able to use their homes for lack of this infrastructure that has been provided to them for
decadas. '

In short, the prejudice to the Tenants Is serlous, and not readily compansable In damages. ap.
their use and enjoymant of thelr homes would ba taken from them.
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The intarim order does not grant new rights to the Tenants or impose new obligations on the
Landlord, The Interim order pressrves the status quo that has existed for many decades at GEP
and that was in existonce when the new owner purchased the property. The Landiord has
chosen to alter the status quo by removing essential services, contrary to the requirarnents of tha
Act, and In the face of a Board order finding that the Act including the provisions of Part X of the
Act appiy.

The Tenants are entitied to a continuation of the use of their homes with the same faciiities that .
have beaen provided for decades, pending the outcome of the appaais of the Octobir 2 ordd!, any -
appeals of this order or other resolution of tha issues raised in these appiications.

i B

Decomber 4, 2009 . i
Date lssued Vi Wateon

einbor, Landiord and Tansnt Board

Toronto North Ragion
7th Floor, 47 Sheppard Ave £ .
Taronto ON M2N 5X5 i/
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